UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

WIlfred W Geene, a/k/a “CH EF EAGLE )
HEART,” individually as a Native Indian,)
and as the duly-elected Chief of the )
Seaconke Wanpanoag Tri be, Wanpanoag )
Nati on, and the Seaconke WAnpanoag )
Tri be, Wanpanoag Nati on, and on behal f

of the Native bands, clans, famlies,
entities and individuals that are the
descendants and heirs of the original )
Nati ve | ndi ans described in a deed from)
Wansutta (a/k/a Al exander) to Thomas )
WIllett dated April 8, 1661, )

N N’ N

Pl aintiff,

V. C. A, No. 03-69S

N N N N N N

The STATE OF RHODE | SLAND, the

TOWN OF CUMBERLAND, and the

CITY OF WOONSOCKET in the State of
Rhode Island, individually and as
representatives of a defendant class )
conposed of all persons and entities )

(i ncludi ng each naned defendant) that )
currently occupy or have or claiman )
interest in any of the |ands reserved )

N N N

for the Natives in a deed from Wansutta )
(a/ k/a Al exander) to Thomas Wl ett )
dated April 8, 1661, )
)
Def endant s. )

DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge

This case concerns athirty-four square mle portion of |and
(the “Land”) bordering the Blackstone River in northern Rhode
Island. WIlfred W Greene a/k/a “Chief Eagle Heart,” Chief of

the Seaconke Wanpanoag Indian Tribe (the “Tribe” or the



“Wanpanoags”), brought this action claimng that a 1661 deed
from the Wanpanoags to a col onist reserved use and occupati on
rights over the Land, which now conprises significant portions
of Cunberland and Wonsocket, Rhode I sl and. Even though the
Tribe no |onger occupies the Land, the Wanpanoags now seek,
inter alia, a declaration from this Court that they are the
| awf ul and equitable owners of the Land.

The State of Rhode Island (the “State”), the Town of
Cunberl and (the “Town”), and the City of Wonsocket (the “City”)
(collectively, the “Defendants”) have filed a Motion to Dism ss
pursuant to Federal Rule of Civil Procedure 12(b)(6), asserting
that the Rhode Island Indian Clains Settlenment Act (the
“Settlenment Act” or the “Act”), 25 U S.C. §8 1701 et seq., bars
t he Wanpanoags’ clains. For the reasons that follow, this Court
grants the Defendants’ Motion to Di sm ss.

| . Fact ual Backgr ound

On a notion to dismss, the Court takes the facts as pled
by the plaintiff as true. The following facts are drawn from
the Plaintiff’s Conplaint:

In 1621, Chief Massasoit, then Chief of the Wanpanoags,
entered into atreaty with Roger Wllians to ensure the peaceful
coexi stence of the Tribe and the colonists. Conplaint § 19. 1In

June of 1643, the General Court of the New Plymuth Colony



created a formal procedure for the purchase of Indian lands in
order to prevent confusion and controversy over land titles.
Compl aint 9§ 20. In 1661, Chief Wansutta, then Chief of the
Wanpanoags, deeded | and (including the Land that is the subject
of this action) to Captain Thomas Wllett (“Wllett”), a
col oni st who had been authorized by the General Court of New
Plymouth to purchase land fromthe Indians. This deed reserved
“a conpetent portion of the land for some of the Natives at
M shanegitatonett?! for to plant and sojourn upon.” Conplaint
21. The Plaintiff contends that this deed afforded the
Wanpanoags a “coexisting right” with the colonists to use the
land. [d.

On July 15, 1663, King Charles Il granted the Charter of
Rhode Island and Providence Plantations (the “Charter”), which
annulled all prior clains to Indian |ands by right of discovery
or conquest. Conplaint 9§ 27. The Charter recognized the
responsibility of the governnent to oversee the conveyance of
ands from the |ndians. In contrast to other colonies’

charters, the Rhode |Island Charter provided that the Indians had

'The natives at M shanegitatonett were nenbers of the Wanpanoag
Nation of tribes who had occupied the land “fromtine imrenorial.”
Compl aint f 10. The Wanpanoag Nation is an Indian tribe recognized
by the Commonweal th of Massachusetts, and active in Rhode Island.
However, the Wanpanoags are not a federally recognized |Indian tribe.



title to Indian | ands and that any conveyance from the |ndi ans
must be confirnmed and established by royal consent. Conpl aint
1 29.

On April 10, 1666, Wllett transferred the Land to the Court
of New Plynouth, which in turn created a commttee enmpowered to
sell and divide the Land. Conplaint  23. As the Court of New
Pl ynmout h di vi ded and subdi vi ded t he Land, the Wanpanoags’ use of
the Land di m ni shed. Conplaint § 25.

As the colonial expansion continued, tensions devel oped
bet ween t he Wanpanoags and the colonists. 1d. By 1675, those
t ensi ons had escalated into what is now known as King Philip's
War.2 Conplaint § 26. The war di splaced many of the Wanpanoags
living in the area that was reserved by the 1661 deed. 1d. On
Cct ober 19, 1694, the Massachusetts Bay Col ony created the Town
of Attl eborough, which enconpassed the reserved Wanpanoag | and
known as the Attl eborough Gore. Conplaint T 28. 1In 1746, King
George Il ceded the Attleborough Gore to the Rhode Island

col ony, which renaned it as the Town of Cunberl and. [ d. A

2King Philip's War was one of the bl oodi est and nost
significant wars of the col onial period between the British
governnent and a New England Indian tribe. At the tine of the war,
Met acorret, Massasoit’s son, was Chief of the Wanpanoags and had been
friendly with the British. 1In an effort to honor Massasoit’s son
the British referred to Metacomet as “Philip,” after Philip of
Macedon



portion of that |and was | ater ceded to the Town of Wuonsocket
in 1867. Conplaint | 33.

The Wanpanoags contend that they are entitled to the Land
as allegedly reserved to themin the 1661 deed because the Tri be
never made any treaties, deeds, or other witings that would
have legitimtely transferred their rights in the Land.
Conmpl ai nt 9 30, 37.

1. Standard of Revi ew

| n deci di ng Def endants’ Motion to Dismss, this Court nust
determ ne whether the Conplaint states any claim upon which
relief could be granted. Fed. R Civ. P. 12(b)(6). The facts
al l eged in the Wanpanoags’ Conpl ai nt nmust be taken as true, and
all reasonable inferences nust be drawn in their favor. See

Hughes v. Rowe, 449 U.S. 5, 10, 101 S. C&. 173, 66 L. Ed. 2d 163

(1980); Aybar v. Crispin-Reyes, 118 F.3d 10, 13 (1st Cir. 1997);

Chongris v. Board of Appeals of Town of Andover, 811 F.2d 36, 37

(1st Cir. 1987). A court should not grant a notion to disn ss
pursuant to Rule 12(b)(6) unless it appears to a certainty that
the plaintiff would be unable to recover under any set of facts.

Roma Construction Co. v. aRusso, 96 F.3d 566, 569 (1st Cir.

1996) .
A court considering a notion to dism ss may consider public

records without transformng the nmotion into one for summary



j udgnent . See Cruz v. Melecio, 204 F.3d 14, 21-22 (1st Cir.

2000); Watterson v. Page, 987 F.2d 1, 3-4 (1st Cir. 1993).

[11. Di scussi on

In their Conplaint, the W npanoags have asserted the
foll owi ng causes of action: (1) a federal and state Indian
common | aw rights claimagainst the State, Town, and City, in
whi ch the Wanpanoags assert the exclusive right to occupy the
Land; (2) a civil rights claim pursuant to 42 U S. C. § 1983
agai nst the State, Town, and City; (3) violations of Article 1,
Section 16 of the Rhode Island Constitution against the State,
Town, and City; (4) violations of the Due Process Clause of the
Fourteenth Anmendment against the State, Town, and City; (5) a
general claim asserting that the State, Town, and City | ack
jurisdiction over Indian Lands; and (6) a breach of fiduciary
duty cl aimagainst the State. The Wanpanoags al so seek damages
from the Defendants and each nenber of the “Landhol der Cl ass”
(those in possession of the subject Ilands in or around
Cunmber | and and Whonsocket, Rhode Island).

A The Plaintiff’s Land Entitlenment Clains
In 1978, Congress passed the Settlenment Act in order to

resolve a disagreenent between the Narragansett Indian Tribe



(the “Narragansetts”)? the State of Rhode |sland, and | andowners
in Charlestown, Rhode Island regarding the Narragansett | ndian
Tribe's purported entitlement to aboriginal ownership of
approximately 3,200 acres of land | ocated in Charlestown. See
25 U.S.C. 8 1701. The Narragansetts asserted their clains to
these lands by filing title claims in this court. See

Narr agansett Tribe of Indians v. S.R 1. Land Dev. Corp., C.A.

No. 75-0006 (D.R. 1.); Narragansett Tribe of Indians v. R 1. Dir.

O _Envtl. Mgmt., C. A No. 75-0005 (D.R1.). To resolve the

di spute, the Narragansetts, the State of Rhode Island, and the
Town of Charl est own executed a Joi nt Menorandum of Under st andi ng
(*JIMOU). I n exchange for the extinguishment of its title
claims, the Narragansetts obtained a |unp-sum paynent and
control over approximtely 1,800 acres of land in Charl estown.

See Rhode Island v. Narragansett |Indian Tribe, 19 F.3d 685, 689

(1st Cir. 1994). Because of Congress’ plenary powers over |Indian
matters, in order for the JMOU to have an effect, the ternms of

the JMOU needed to be nenorialized in a federal | aw. See id.

SAlthough not at the time of the filing of their suits or the
enactnent of the Settlement Act, the Narragansetts, unlike the
Wanpanoags, are a federally recognized Indian tribe. See Final
Determ nation for Federal Acknow edgment of Narragansett |ndian
Tri be of Rhode |sland, 48 Fed. Reg. 6177-05 (Feb. 2, 1983); Rhode
Island v. Narragansett Indian Tribe, 19 F.3d 685, 689 (1 Gr.
1994).




25 U.S.C. 8 1701(d). The Act is Congress’ nenorialization of
t he JMOU

The Narragansetts’ |awsuits had the effect of cloudingtitle
to much of the land in Charlestown. To dispel these clouds, the
Settlement Act ratified all previous transfers of |and and
resources from*®“any Indian, Indian nation, or tribe of Indians”
in Rhode Island. See 25 U.S.C. § 1712(a)(1). |In approving all
prior transfers of |and, Congress extinguished all Indian |and
claims within Rhode |Island against the United States, the State
of Rhode Island, or any of its nmunicipalities. See 25 U S.C. 8§
1712(a)(1)-(3). The statute provides, in pertinent part, that:

[Alny transfer of land or natural resources | ocated
anywhere within the State of Rhode Island outside the
town of Charlestown from by, or on behalf of any
| ndi an, Indian nation, or tribe of Indians (other than
transfers included in and approved by section 1705 of
this title), including but not limted to a transfer
pursuant to any statute of any State, shall be deenmed to
have been made in accordance with the Constitution and
all laws of the United States that are specifically
applicable to transfers of |and or natural resources
from by, or on behalf of any Indian, Indian nation, or
tribe of Indians (including but not limted to the Trade
and I ntercourse Act of 1790, Act of July 22, 1790 (ch.
33, 1 Stat. 137), and all amendnments thereto and all
subsequent versions thereof) and Congress does hereby
approve any such transfer effective as of the date of
said transfer.

25 U.S.C. 8§ 1712(a)(1). In addition, the Act al so addressed
| ndi ans’ aboriginal entitlenment to Rhode Island land. In

pertinent part, the Act provides:



[ TIlo the extent that any transfer of |and or natural
resources . . . may involve |land or natural resources
to which . . . [an] Indian nation, or tribe of Indians
had aboriginal title, [this Act] shall be regarded as
an extingui shment of such aboriginal title as of the
date of said transfer[.]

25 U.S.C. 8 1712(a)(2). Aboriginal titleis title to |land that
the Indians inhabited from time inmenorial, which cannot be

extingui shed without explicit action by Congress. See Oneida

County, N.Y. v. Oneida Indian Nation of New York, 470 U S. 226,

234-35, 105 S. Ct. 1245, 84 L. Ed. 2d 169 (1985). By approving
these prior transfers of Iland and extinguishing aboriginal
title, the Act extingui shed any Indian’s or Indian Tribe s right
to bring a claimagainst the United States, the State of Rhode
| sland or any of its nmunicipalities regarding that | and. See 25
US.C 8§ 1712(a)(3). The Act further prevented any I ndian or
| ndian Tribe from seeking clainms for damages for the | ost use
and occupancy of aboriginal land. 1d.

The Def endants contend that the Settl enment Act bars the | and
clainms asserted in the Plaintiff’s Conplaint. |In interpreting
the Act, this Court nust “look first and forenost to its text.”

United States v. Alvarez-Sanchez, 511 U. S. 350, 356, 114 S. (Ct.

1599, 128 L. Ed. 2d 319 (1994) (citing Connecticut Nat. Bank V.

Germain, 503 U.S. 249, 253-254, 112 S. Ct. 1146, 1149, 117 L.
Ed. 2d 391 (1992)). The Settlenent Act specified that these
provi si ons woul d beconme final unless a claimwere brought within

9



180 days of the passage of the Act. See 25 U.S.C. 8§ 1712(b).
The Tribe did not file a clai munder the Settlement Act, nor did
it ever formally assert its entitlement to the Land until the
initiation of this action on February 27, 2003, nearly 24 years
after the deadline for filing. Because the Wanpanoags failed to
commence an action under the Act wthin 180 days of its
enact mnent, the Defendants contend that the Plaintiff’s clains in
this case are barred.

The Plaintiff insists that the Defendants m sconstrue the
nature of this action. The Wanpanoags contend that the Act does
not bar their clains in this case because they never actually
transferred their deeded interest in the Land. |In other words,
the Tribe argues that the rights wunder which the current
possessors own the Land are subject to the rights retained by
the Tribe under the deed.

In order to prevail on this argunment, the WAnpanoags nust
prove that the Land was never “transferred,” as that termis
defi ned under the Act. The Act defines “transfer” broadly to
include, without limtation, “any sale, grant, |ease, all otnment,
partition, or conveyance, . . . oOr any event or events that
resulted in a change of possession or control of |and or natural
resources.” 25 U.S.C. §8 1702(j). This definition casts a w de

net with respect to the type of |and transfers Congress intended

10



the Act to cover. The Act specifically controls “any transfer
of land” in Rhode Island “from by, or on behalf of any Indian,
| ndian nation, or tribe of Indians. . . .~ 25 U S. C
8§ 1712(a)(1) (enphasis added). The WAanpanoags, as a tribe of
| ndi ans, are subject to this provision. Moreover, not only does
the Act apply to formal transfers of |land under its definition
of “transfer,” i.e., by deed, but it also applies to all

situations in which land transferred from one |andholder to

anot her . This is evident by looking to the Act’s broad
definition of transfer: *“any event or events that resulted in
a change of possessi on  or control .” 25 U S . C 8
1702(j) (enphasi s added). Since the time of the conveyance

referenced in the 1661 deed, it is beyond dispute that the Land
has changed hands (a nultitude of times) and has been in the
possessi on or control of individuals or entities other than the
Wanpanoags for over 350 years. This Court is hard-pressed to
concei ve of any other reason for including such broad | anguage
ot her than because Congress intended to preclude clains just
li ke those asserted by the Wanpanoags in this case.

Even i f t he Wanpanoags were correct in their contention that
t hey never “transferred” their rights under the 1661 deed, the
Act woul d neverthel ess bar their clains. The land rights that

t he Wanpanoags held over the Land up to the 1661 deed were

11



aboriginal in nature. In other words, the Land that the
Wanpanoags deeded to Wllett and the colonists in 1661 was | and
that the Tribe had held since “tinme imenorial.” Wen the Tribe
reserved its rights in a portion of the land in the deed to
WIillett, the Wanpanoags nerely reserved a portion of their
aboriginal interest in the Land. The deed to WIllet did not
alter the aboriginal status of the Wanpanoags’ interest in the
Land. The Wanpanoags sinply retained a nore I[imted abori gi nal
right in the Land by deeding away its remaining land in the 1661
deed. Congress was clear in its intent to extinguish all
aboriginal title to lands in Rhode Island. See 25 U S.C. 8
1712(a)(3). Accordingly, the Wanpanoags’ |and clains are barred
by the Act.

B. Civil Rights Clains Against the State, Town, and
City

The Wanpanoags also allege that the Defendants’ actions
constituted a taking in violation of the Fifth Amendnent of the
United States Constitution and Article 1, Section 16 of the
Rhode |sland Constitution. The Plaintiff has brought these
clainms under 42 U.S.C. § 1983.

As an initial matter, the State cannot be sued under 42

US.C §1983. See WIIl v. Mchigan Dept. of State Police, 491

U S. 58, 65, 109 S. Ct. 2304, 105 L. Ed. 2d 45 (1989) (“Section

12



1983 provides a federal forum to renmedy many deprivations of
civil liberties, but it does not provide a federal forum for
litigants who seek a remedy against a State for alleged
deprivations of civil liberties.”). The Plaintiff’s civil
rights clains against the State are therefore disni ssed.

The Wanpanoags’ civil rights clains against the Town and

City also fail. In Tee-Hit-Ton Indians v. United States, 348

Us 272, 75 S. C. 313, 99 L. Ed. 314 (1955), an Alaskan Indi an
Tribe sued the United States contending that it should be
conpensated for the governnent’s renoval of tinmber from | and
that allegedly belonged to the tribe. In concluding that the
tribe was not entitled to conpensation for the |oss of the
ti mber, the Court held that aboriginal title “creates no rights
agai nst taking or extinction by the United States protected by
the Fifth Arendment or any other principle of law.” 348 U.S. at
285. In this case, the Wanpanoags’ takings argunent rests on
the fact that the Act deprived them of their aboriginal title.

Tee-Hit-Ton Indians, however, clearly held that the |oss of

aboriginal title is not a conpensable taking under the Fifth
Amendnent . Accordi ngly, the Wanpanoags’ civil rights clains

agai nst the Town and City are di sm ssed.*

“There are two additional grounds for dismssal. First, the
Plaintiff has failed (even drawing all inferences in its favor) to
allege facts indicating that the Town or Gty took any action that

13



C. Due Process Viol ati ons

The Tribe further alleges that the Defendants violated the
Due Process Clause by failing to provide them adequate
procedural due process prior to extinguishing their |and rights.
The Def endants, however, argue that 25 U.S.C. § 1712(b) provided
the Tribe with sufficient opportunity to assert its rights to
t he Land, but that the Tribe failed to take advantage of that
process. This Court agrees.

The Act’'s legislative history indicates that its drafters
i ncluded the 180-day period for filing of clains prior to the
extingui shnment of Indian land clains so that a tribe with a
legitimate claim could present it. “ITlhe legislation is
precedential in that even with respect to the hypothetical
claims of Indians other than the Narragansetts, extingui shment
is not effected wthout allowing any such Indians the
opportunity to present their claim in court.” H R. No. 95-
1453, at 8 (1978) (enphasis added). The 180-day period in which

an Indian tribe could file a land claim under the Settl enment

woul d anount to a taking. The Conplaint nerely alleges that |and now
conpri si ng Wonsocket and Cunberland was ceded to Rhode |sland by the
English Grown. These facts alone fail to state a takings claim
Second, the alleged nisconduct on which the Wanpanoags base their

taki ngs claimtook place before the adoption of the Constitution. As
a matter of logic, the Tribe cannot assert a federal constitutiona
cause of action based on m sconduct that occurred before the country
exi sted, and before the Constitution was enact ed.

14



Act, while perhaps brief in conparison to other statutes of
limtation, provided the Tribe with anple time to file a claim?®
Moreover, the Act itself instructed the Tribe as to the proper
procedure for contesting the extinguishment of its rights --
file a claimin a court of conpetent jurisdiction. The Tribe
never filed such a claim Therefore, the Wnpanoags’ Due
Process clainms nmust be di sm ssed.
D. The Wanpanoags’ Remaining State Law Cl ai ns

To the extent that the Wanpanoags’' state | aw cl ai ns are not
al ready barred by the Settlenment Act, this Court holds that the
claims are foreclosed on statute of limtations grounds. The
claims in this case are based on a reservation of rights
menorialized in a 1661 deed. On Septenber 30, 1978, the
Settlenment Act extinguished those rights because the Wanpanoags
never filed a claimto the Land as required by the Act. Over
twenty years later, the Wanpanoags initiated this |awsuit

asserting rights to the Land. This length of time clearly

The Tribe contends that it was unaware of the passage of the
Act and therefore woul d have been unabl e to take advantage of 25
US C § 1712(b). This Court finds the Tribe's contention difficult
to take seriously. Not only is the Tribe charged w th know edge of
the Act and its statute of limtations, but the Act and the State's
underlying dispute with the Narragansetts was wi dely publicized in
the press. Accordingly, this Court is hard-pressed to concl ude that
the Tribe did not have actual know edge of the Act when it was
enacted on Septenber 30, 1978. At a ninimum however, the Tribe had
constructive know edge.

15



exceeds Rhode Island’'s statute of limtations with respect to
non- personal injury civil actions. See R I. Gen. Laws § 9-1-13
(providing that “[e]xcept as otherw se specially provided, all
civil actions shall be comenced within ten (10) years next
after the cause of action shall accrue, and not after.”); Levin

v. Kilborn, 756 A.2d 169, 173 (R I. 2000) (holding that breach

of fiduciary duty clainms are subject to a ten year statute of
limtations). Therefore, the Wanpanoags’ state law clains are
di sm ssed.

| V. Concl usion

For the foregoi ng reasons, the Defendants’ Motion to Di sm ss
t he Wanpanoags’ Conplaint pursuant to Federal Rule of Civil
Procedure 12(b)(6) is GRANTED

I T 1S SO ORDERED

WlliamE. Smith
United States District Judge

Dat e: COctober , 2003
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